APPENDIX A
Program Options to Facilitate SWAM Participation

Listed below are options provided in the Chief of Staff’s Memorandum dated July
30, 2004 regarding SWAM Procurement (included here for easy reference); as well as,
other options designed to assist agencies in increasing the availability and utilization of
minority and women-owned businesses.

Race and Gender-Neutral Options
Contract Sizing.

The size of a proposed procurement can limit the potential participation by
SWAM vendors. The following rules are designed to address that issue, while being sure
to preserve the cost-savings and other benefits that the Commonwealth has achieved
through bundling contracts and other procurement initiatives.

1. Assessing Bundled Contracts. For goods provided under statewide or
regionally bundled contracts for which there are qualified available SWAM vendors, but
with respect to which the size of such contract appears to limit SWAM vendors from
bidding or winning such contracts, the contracting agency or institution seek to reduce the
size of the contracts to increase the pool of potential bidders to include SWAM vendors.
If the effect of reducing the size of such contracts is to cause a meaningful increase in
price, a significant degradation in terms and conditions, a significant decrease in
administrative efficiency or non-compliance with applicable federal contracting
requirements or funding conditions, then the contracting agency or institution shall not be
obligated to so reduce the contract size.

2. Prime Contractor SWAM Procurement Plan. Any contracting agency
or institution that has established a SWAM Procurement Plan with identified goals for
minority and women-owned business may include those goals as conditions as pre-
qualification requirements in the terms and conditions for the award of any prime
contract in excess of $100,000 and, if so included, may reflect those goals in the
requirement for a subcontracting plan prepared and submitted prior to award for goods
and non-professional services and within 30 days of award for construction and
professional services. For contracts in which the subcontractor plan is due prior to award,
failure to submit the plan in timely fashion shall disqualify the contractor from receiving
the award. For contracts in which the subcontractor plan may be submitted within 30
days after award, failure to submit the required plan in timely fashion, including any
applicable cure periods, shall be cause for contract termination or other appropriate
remedies (including the obligation on the part of the contractor to continue full contract
performance notwithstanding the withholding of progress payments until the required
plan is submitted). A Virginia-certified M/W contractor who serves as prime contractor
will receive credit for M/W subcontracting for work performed by such prime.




3. Construction Contracts. If the size of vertical or horizontal construction
contracts appear to limit SWAM vendors from bidding or winning such contracts, then
the contracting agency seek to reduce the size of the contracts to increase the pool of
potential SWAM bidders. If the effect of reducing the size of such contracts is to cause a
meaningful increase in price, a significant degradation in terms and conditions, a
significant decrease in administrative efficiency or non-compliance with applicable
federal contracting requirements or funding conditions, then the contracting agency or
institution shall not be obligated to so reduce the contract size. In the case of
construction contracts awarded to non-SWAM primes, the prime contractor shall seek to
size the subcontracts so as to enable qualified SWAM subcontractors to bid effectively
for such work so long as the effect of reducing the size of such subcontracts does not
cause a meaningful increase in price or a significant degradation in terms, conditions or
other applicable contract factors. In the case of non-highway construction, where
appropriate for the construction job in question, the Commonwealth shall consider using
a Construction Manager At Risk instead of a prime contractor in order to afford
opportunities for M/W contractors to bid effectively for the work in question. Nothing
contained in this paragraph shall require the contracting agency to accept contractors who
do not meet applicable quality, safety and performance standards.

4. Small Procurements. The current procurement regulations have been
modified to provide that for all small procurements under $5,000, at least one M/W
vendor be solicited. Procurement regulations for amounts up to $100,000 that require
solicitation of multiple vendors have been modified to permit award to a reasonably
priced M/W Vendor that is other than the lowest priced vendor when such purchases are
made by a public body which has established a SWAM Procurement Plan.

5. Consultation with DMBE. Each contracting agency or institution, in
consultation with DMBE where practical, shall seek to identify those purchases in which
contract sizing may influence the availability of purchasing opportunities to SWAM
vendors (a "Size-Related Contract™). Where these purchases are identified, the agency
shall determine whether there are M/W Vendors capable of meeting the purchasing
requirements. If the agency identifies no M/W Vendors capable of performing the
contract requirements, then the agency shall consult with DMBE to seek to identify
available M/W Vendors unless contract-timing issues require the agency or institution to
complete the contract process before DMBE input can be obtained. For any Size-Related
Contract for which the agency or institution determines that contract-timing issues
require contract award without identifying any M/W Vendors or consultation with
DMBE, the agency or institution shall consult with DMBE promptly after award of the
contract to develop potential M/W Vendors for the next similar procurement.

6. Evidence of Compliance. Each prime contractor who wins an award in
which provision of a SWAM procurement plan is a condition to the award, shall deliver
to the contracting agency or institution, on or before request for final payment, evidence
and certification of compliance (subject only to insubstantial shortfalls and to shortfalls
arising from subcontractor default) with the SWAM procurement plan. Final payment
under the contract in question may be withhold until such certification is delivered and, if




necessary, confirmed by the agency or institution, or other appropriate penalties may be
assessed in lieu of withholding such payment.

Prompt Payment

Prompt Payment. Prompt and timely payment is critical to small businesses.
This is especially true for small businesses performing as subcontractors on long- term
projects. Agencies and institutions of the Commonwealth are required to adhere to
Virginia’s Prompt Payment Law and to promote and encourage their prime contractors to
provide prompt payment to subcontractors.

Notice of Contract Opportunities

Notice of Contract Opportunities. Special efforts can be made to provide
notice of bid opportunities available to small businesses and businesses owned by women
and minorities. DMBE can assist agencies and institutions in alerting these firms to
coming bid opportunities.

Improved Data Access. In addition to normal contract postings, each agency and
institution can post or provide accessible links to procurement information on eVA,
VBO, and VITA websites, in easily accessible form and in a location identified for
SWAM procurement, including notices of contract opportunities. These postings will
include (a) all existing term contracts with expiration dates, with such expiration dates
clearly identified, (b) anticipated IFBs and RFPs that have not yet been developed
including a best estimate of the date of issue of such IFBs and RFPs and contact
information for potential vendors for pre-issuance contract information, and (c) other
anticipated contract opportunities. This site will be linked to the DMBE website.
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